is   that   he  was  discharged   from  his  job as  a motorman's   helper  bv
AfiARCO,    inc.    (ASARCO)   after   he   protested   that   a  jack   he   was  using
was   unsafe.      He   seeks   reinstatement,   back  pay   and   bonuses,   and
restoration   of   seniority.

Mr.    Zeisel's   original   complaint,   filed  p_ro  se ,   indicated   that
he   had   been   compelled   to  use  a   jack which was   notTworking
properly,   but   the   pleading   contained   no  direct   allegation   that   he
had   made   a   safety   complaint   to   the  operator.      Thereafter,   Mr.
Zeisel   secured   counsel  who  at  a  formal  pretrial  hearing  was
permitted   to  amend   the  complaint  by adding  the  following
allegation:

[Dluring   the   incident   that   led  to  the   second   warning
notice   the   Complainant  made  a  complaint  directly   to
Mike   Mosher,   his   shift  boss,   concerning  the   safety  of
the   jack   ...   which  he  was  using.     (Prehearing   transcript
at   4   and   5) .

A   full   hearing  on  the merits was  held  in  Denver,   Colorado,
following  which   both  parties   submitted  extensive  briefs.

REVIEW  OF   THE   EVIDENCE

There  was   little   agreement  between  the  parties   as   to most  of
the   facts  concerning   complainant's  firing.     The undisputed
evidence  does   show   that   Mr.   Zeisel  had worked   in  the   operator's
underground  metal   mine   at  Leadville,   Colorado   from September 1981
to  his   discharge   on  or  about  May  25,   1982.     At  the   times  material
here,   he  was   a  motorman's  helper.     In  that  capacity  he  worked,
successively,   under   three  shift  bosses:   Dennis Vetrano,   Glen
Anderson,   and   Mike   Mosher.     On October 5f   1981,  he   received  a
warning   notice   from Vetrano   (complainant's  exhibit  A).     The  notice
specifies   that   he   failed   to   follow orders  and  performed
unsatisfactory   work.     Although  the  "explanation"  portion  of  the
notice   simply  notes   "employee  not  doing   job  correctly,"   there  was
general   agreement   that Vetrano was dissatisfied with   the   speed
with   which   Zeisel   and   fellow crewman were mucking  a  ditch.

The  witnesses   also  agreed   that  a  second  warning  was   issued,
this   time  by  Mosher,   on  April  29,   1982,'  (respondent's  exhibit  8),
but   there  was   disagreement  about  the  particulars of   the   incident,

The  parties   did   agree  as  to  the  nature  of  the   event  which   led
Mosher   to   issue  a   third   and   final  notice  on  May 25,   1982.     This
event   involved   Zeisel's   use  of  his  finger  to  hold  a   latch  on a
hand-operated   track   jack  which  he  and  his motorman  were  using   to
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